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 P R O C E E D I N G S 1 

THE CLERK:  Case number 03-1397, In re AT&T 2 

Corporation, et al., petitioners.  Mr. Carpenter for the 3 

petitioners, Mr. Ingle for the respondent, Mr. Klineberg 4 

for the intervenor. 5 

 6 

 ORAL ARGUMENT OF DAVID W. CARPENTER, ESQ. 7 

 ON BEHALF OF THE PETITIONERS 8 

 9 

MR. CARPENTER:  May it please the Court.  With 10 

your permission, I'd like to reserve four minutes for 11 

rebuttal. 12 

This is an application for mandamus that's brought 13 

by the business and carrier customers of the incumbent 14 

LEC special access services, and it seeks relief against 15 

the FCC's extraordinary failures over a five-year period 16 

to take the modest steps required to discharge explicit 17 

duties that are at the very heart of the FCC's regulatory 18 

responsibilities and that in our view involve $5 billion 19 

in annual overcharges that are having a $12 billion 20 

adverse effect on the national economy. 21 

What the case fundamentally involves is the FCC's 22 

failure to institute a rule-making and to discharge its 23 

duty to reconsider FCC rules that were shown by 24 

petitioners and elsewhere found by the FCC itself to rest 25 
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on predictions that turned out to be false. 1 

In 1999, the FCC ended price caps and effectively 2 

deregulated the rates for special access services in 3 

areas that were shown to have a certain amount of 4 

equipment collocations by competitive carriers.  These 5 

collocation triggers establish only the existence of so-6 

called entrance facilities that run between the nearest 7 

end office or nearest switching center of the incumbent 8 

and an interexchange carrier's switch.  And they showed 9 

nothing at all about the existence of alternative 10 

transport or loop facilities.  But the FCC predicted that 11 

in the areas where these collocation triggers were met, 12 

nearly all special access customers would have 13 

competitive alternatives not only to transport but also 14 

for the loops that run to the customers' premises and 15 

that in the special access tariffs are referred to as 16 

channel terminations.  This prediction turned out to be 17 

wrong. 18 

JUDGE SENTELLE:  Or would it be possible to 19 

rephrase that as "has not yet proven to be correct?" 20 

MR. CARPENTER:  Has not proven to be correct. 21 

JUDGE SENTELLE:  Has not yet proven to be 22 

correct. 23 

MR. CARPENTER:  Has not yet proven to be 24 

correct, and under the FCC's findings won't be proven to 25 
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be correct in my lifetime.  The FCC has found -- 1 

JUDGE SENTELLE:  Counsel, you cited a parallel 2 

case, the Bechtel decision. 3 

MR. CARPENTER:  Yes, Your Honor. 4 

JUDGE SENTELLE:  How long had the predictions 5 

in Bechtel been on the FCC's list before we decided it 6 

had been too long? 7 

MR. CARPENTER:  I'm not certain, Your Honor, 8 

but --  9 

JUDGE SENTELLE:  Come close, counsel.  You 10 

don't have to be certain. 11 

MR. CARPENTER:  Several years. 12 

JUDGE SENTELLE:  Decades? 13 

MR. CARPENTER:  Could be.  Could be.  I can't 14 

remember. 15 

JUDGE SENTELLE:  And how long has this 16 

prediction been outstanding? 17 

MR. CARPENTER:  Five years.  Five years, 18 

leading to alleged overcharges -- 19 

JUDGE SENTELLE:  How long has the -- 20 

MR. CARPENTER:  -- of $5 billion. 21 

JUDGE SENTELLE:  How long has the effect of 22 

this been tested on any wide-scale reality?  Five years 23 

ago, how many places was this really in effect? 24 

MR. CARPENTER:  How many years?  The first 25 
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grants of pricing flexibility occurred in 2000, so I 1 

would say four years. 2 

JUDGE SENTELLE:  So we're down to four years 3 

now. 4 

MR. CARPENTER:  Four years. 5 

JUDGE SENTELLE:  So that's one. 6 

MR. CARPENTER:  Pardon me? 7 

JUDGE SENTELLE:  That's one.  Four years ago 8 

was the first one. 9 

MR. CARPENTER:  Was the first year, and then 10 

they quickly, they quickly filed thereafter, and they're 11 

now 150. 12 

JUDGE SENTELLE:  How recent is the most recent 13 

one? 14 

MR. CARPENTER:  Well, by the end of 2002, there 15 

had been 150.  I'm not sure how many have been granted 16 

since. 17 

JUDGE SENTELLE:  Okay.  So two years ago. 18 

MR. CARPENTER:  But half the country. 19 

JUDGE SENTELLE:  Thank you, counsel. 20 

MR. CARPENTER:  Half the population. 21 

JUDGE SENTELLE:  Thank you. 22 

MR. CARPENTER:  Yes.  But the point, Your 23 

Honor, is that the magnitude of errors here are 24 

considerable.  If there are no competitive constraints on 25 
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the incumbents' special access rates and no regulatory 1 

constraints, they can raise their rates at will, and 2 

that's what's happened.  Their rates have gone up.  Each 3 

and every rate has gone up for the low-capacity 4 

facilities, the DS1-level facilities, for which 5 

competitive alternatives in the FCC's views are 6 

uneconomic and non-existent.  And the rates of return 7 

that they report to the FCC have gone up each year since 8 

they received pricing flexibility.  It went up in 2001, 9 

it went up in 2002, it went up more in 2003. 10 

JUDGE RANDOLPH:  Mr. Carpenter, I'm trying to 11 

get a handle on this, but you're talking with Judge 12 

Sentelle about whether five years or four years, but your 13 

action is predicated on 706 of the APA? 14 

MR. CARPENTER:  Yes. 15 

JUDGE RANDOLPH:  Okay.  And that permits the 16 

Court to order agency action that's been unlawfully 17 

withheld? 18 

MR. CARPENTER:  Right. 19 

JUDGE RANDOLPH:  Or unreasonably delayed, I 20 

think. 21 

MR. CARPENTER:  Yes. 22 

JUDGE RANDOLPH:  Whatever it is.  But in 23 

determining whether agency action has been unlawfully 24 

withheld, doesn't one measure from the point that the 25 
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agency was asked to do something?  So isn't the relevant 1 

time frame between when you filed your petition for a 2 

rule-making and today? 3 

MR. CARPENTER:  Well, that's certainly, you 4 

know, a relevant time frame, yes. 5 

JUDGE RANDOLPH:  You're not claiming they had a 6 

sua sponte, that they violated some law by not sua 7 

sponte? 8 

MR. CARPENTER:  Well, when the pricing 9 

flexibility grants were sought, we opposed them on the 10 

ground that the application of those rules in those 11 

contexts were irrational and they should be either 12 

reconsidered or waived.  But I think it's fair to say 13 

that we most decisively put the FCC on notice that we 14 

regarded it as duty-bound to reconsider these rules when 15 

we filed this petition two years ago.  But that wasn't 16 

the first time that we pointed out to the FCC that its 17 

predictions were incorrect. 18 

JUDGE SENTELLE:  But insofar as withholding a 19 

response to a petition for rule-making, you're talking 20 

about two years, right? 21 

MR. CARPENTER:  Yes, Your Honor.  Withholding -22 

- 23 

JUDGE SENTELLE:  And insofar as the basis of 24 

that petition being that the predictions had proven 25 
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incorrect, you had at most two years from the first 1 

instance of the use of the theory, right? 2 

MR. CARPENTER:  Well, I mean, you know, the 3 

facts that -- 4 

JUDGE SENTELLE:  You had a four-year span -- 5 

MR. CARPENTER:  The facts that -- 6 

JUDGE SENTELLE:  You told me a while ago you 7 

had a four-year span -- 8 

MR. CARPENTER:  Yes.  Yes, Your Honor. 9 

JUDGE SENTELLE:  -- from the first test of the 10 

predictive theory -- 11 

MR. CARPENTER:  Right. 12 

JUDGE SENTELLE:  -- until now. 13 

MR. CARPENTER:  Well, the lack of -- 14 

JUDGE SENTELLE:  Now, if it's two years from 15 

then until, from the filing of the petition until now -- 16 

MR. CARPENTER:  Yes, Your Honor. 17 

JUDGE SENTELLE:  -- that means there was at 18 

most two years for an examination of some of the 19 

applications of this predictive theory before you filed 20 

your petition, right? 21 

MR. CARPENTER:  That's true, Your Honor.  Of 22 

course, the facts that were the basis for those grants 23 

pre-existed that, and the lack of correlation pre-existed 24 

that.  But I want to emphasize -- 25 
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JUDGE SENTELLE:  But none of that is at issue 1 

now.  You lost that fact.  Now you're coming back for a 2 

petition for rule-making in which you say their 3 

predictive judgment was wrong, right? 4 

MR. CARPENTER:  That's correct, Your Honor.  5 

That's correct, Your Honor. 6 

JUDGE RANDOLPH:  I'm not even sure that the 7 

two-year figure is the proper measure, because you filed 8 

your petition for a rule-making, and how long after that 9 

did you file in this Court for judicial review? 10 

MR. CARPENTER:  A year. 11 

JUDGE SENTELLE:  One year. 12 

JUDGE RANDOLPH:  One year, right? 13 

JUDGE SENTELLE:  One year, yes. 14 

MR. CARPENTER:  A year, yes.  A little over a 15 

year, I think. 16 

JUDGE SENTELLE:  Right. 17 

JUDGE RANDOLPH:  So at that point if we had 18 

heard the case, your argument would be that 12 months or 19 

13 months, whatever it was, constituted unreasonably 20 

withholding agency action. 21 

MR. CARPENTER:  That's right, Your Honor.  And 22 

I'll defend the proposition that they should have acted 23 

the moment we filed the petition.  This is not just a 24 

context where we came in with evidence that their 25 
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prediction was wrong.  We were relying on their own 1 

findings that the prediction was wrong.  They said in 2 

their Triennial Review Order that there was no 3 

correlation between these collocation triggers and the 4 

presence of alternative facilities.  They found that it's 5 

economic to put in alternative facilities only at very 6 

high capacity levels and that there were no alternatives 7 

and that alternatives would be economic at the low-8 

capacity levels, the DS1 capacity levels, that represent 9 

the vast bulk of the special access that's used in the 10 

United States.  This Court's been quite -- 11 

JUDGE RANDOLPH:  Why would your petition for 12 

rule-making take precedence over any other rule-making 13 

that the FCC's conducting? 14 

MR. CARPENTER:  Well, in all these mandamus 15 

applications you apply a rule of reason and you have to 16 

make a judgment about how central the issues that are 17 

raised -- 18 

JUDGE RANDOLPH:  That is one of the factors.  19 

That's why I asked you. 20 

MR. CARPENTER:  Yes, Your Honor.  And you look 21 

at the consequence of the delay, the importance of the 22 

issues, the burden on the Commission from acting.  In 23 

this case, the burden on the Commission is very modest.  24 

There's no heavy lifting.  It's simply instituting a 25 
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rule-making, asking a question, not answering it.  The 1 

consequences of delay are immense.  I just reiterate, we 2 

alleged -- 3 

JUDGE SENTELLE:  What's the closest precedent 4 

in which we've granted a mandamus to not necessarily FCC, 5 

any agency to what you're asking for here? 6 

MR. CARPENTER:  Well, in the American Rivers 7 

case last year, you said that to decide the merits of an 8 

issue, you know, an extreme case would require two years. 9 

 Generally months or years. 10 

JUDGE SENTELLE:  What was the procedural 11 

posture of Rivers? 12 

MR. CARPENTER:  The procedural posture was a 13 

request for action that had been pending for a much 14 

longer time.  I freely -- 15 

JUDGE SENTELLE:  What was the procedural 16 

posture, though?  Where was it in the process? 17 

MR. CARPENTER:  Where was it in the -- 18 

JUDGE SENTELLE:  Yes. 19 

MR. CARPENTER:  I'm not sure I understand.  20 

There was a petition -- 21 

JUDGE SENTELLE:  I think you understand.  That 22 

was not the case that somebody had filed a petition for 23 

rule-making and one year later they came in and asked us 24 

to mandamus the agency and we did it, was it? 25 
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MR. CARPENTER:  Yes, Your Honor. 1 

JUDGE SENTELLE:  It was? 2 

MR. CARPENTER:  But I just go back to the 3 

proposition that you apply a rule of reason and that the 4 

application of it is context-specific.  If you're not 5 

persuaded that the agency has an obligation to respond 6 

when it's shown that predictions are false and it's found 7 

that predictions are false, and the result is $5 billion 8 

of overcharges and a $12 billion adverse effect on the 9 

national economy, then obviously we lose the case.  But 10 

you do focus on the significance of the interests that 11 

are at stake, the burden on the FCC, and here the burden 12 

is very, very slight.  It's simply initiating a rule-13 

making.  It's not rendering the kinds of final decisions 14 

on the merits that were involved in these other 15 

decisions, and the consequences of delay are immense. 16 

JUDGE GINSBURG:  Excuse me.  Is the burden 17 

initiating a rule-making or deciding whether to initiate 18 

a rule-making? 19 

MR. CARPENTER:  They can do either one.  They 20 

can do either one. 21 

JUDGE GINSBURG:  Okay, it's really just 22 

deciding. 23 

MR. CARPENTER:  But they have to under your 24 

precedents, when they're presented with substantial 25 
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evidence that the premises of their rules are wrong, they 1 

have to respond in some fashion, either instituting a 2 

rule-making or explaining why a rule-making is not 3 

justified, and confronting the evidence.  And I keep 4 

going back to the fact that it's their own findings as 5 

well as our evidence that supports the proposition that 6 

the prediction is wrong.  This is a context where under 7 

any view that their findings in 2001 had rendered their 8 

Pricing Flexibility Order arbitrary and capricious. 9 

JUDGE SENTELLE:  What's the full, if you know, 10 

the citation of that American Rivers decision? 11 

MR. CARPENTER:  It's fairly recent, Your Honor, 12 

 372 F.3d 413.  But what I was relying on was, you know, 13 

admittedly dicta, quoting another decision of this Court 14 

that said that in terms of deciding the merits, a 15 

reasonable time for the Commission is usually a month, 16 

sometimes years -- 17 

JUDGE SENTELLE:  How much time had elapsed in 18 

that case? 19 

MR. CARPENTER:  Pardon me? 20 

JUDGE SENTELLE:  How much time had elapsed in 21 

that case? 22 

MR. CARPENTER:  Oh, it was a number of years, 23 

Your Honor.  It was six or seven years. 24 

JUDGE SENTELLE:  Six, wasn't it? 25 
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MR. CARPENTER:  Yes. 1 

JUDGE SENTELLE:  Yes.  So how is that case 2 

parallel to this one? 3 

MR. CARPENTER:  What's parallel is, well, 4 

there's the quote I just read you, and applying it in the 5 

different context where the agency is not being asked to 6 

decide something on the merits but merely to initiate a 7 

proceeding and to rule.  So as I say, you apply a rule of 8 

reason, and if you're considering the burden on the 9 

agency, the magnitude of the harms affected by delay, 10 

then this is a very easy case.  If you're going to close 11 

your eyes to those things and apply a per se rule in 12 

which there has to be a six- or seven-year delay, then we 13 

obviously lose.  But I would submit that that would not 14 

be an example of this Court exercising its judicial 15 

powers in the utmost wisdom, because you have to be 16 

practical in responding to these things.  The agency has 17 

the duty of reasoned decision-making that requires that 18 

it monitor its predictions.  When it's found that the 19 

predictions are invalid and the erroneous prediction is 20 

having immense adverse consequence, then I submit that 21 

granting, that the agency has a clear duty to act and 22 

immediately.  It can't wait for one year, two years, and 23 

now it's been two years, and at this point enough is 24 

enough.  The agency is quite assiduous in trying to take 25 
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the minimum steps necessary, trying to avoid mandamus, 1 

while maintaining maximum latitude to keep stringing this 2 

thing out and delaying something that they should have 3 

done two years ago. 4 

JUDGE GINSBURG:  You're into your rebuttal 5 

time, Mr. Carpenter. 6 

MR. CARPENTER:  Thank you, Your Honor. 7 

 8 

 ORAL ARGUMENT OF JOHN E. INGLE, ESQ. 9 

 ON BEHALF OF THE RESPONDENT 10 

 11 

MR. INGLE:  Good morning.  My name is John 12 

Ingle.  I'm representing the FCC in this case. 13 

We're going to try to keep ourselves from talking 14 

about the merits of the petition for rule-making, because 15 

we don't think that's what's before this Court.  We think 16 

what's before this Court is whether there is 17 

justification for issuing a writ of mandamus requiring 18 

the FCC to act on that petition. 19 

We think, we sort of have two points to make here.  20 

Mr. Carpenter has said both in his briefs and here this 21 

morning that he's not arguing the merits of his case, 22 

although he seemed to be talking an awful lot about it, 23 

his case before the Commission.  He said, though, in his 24 

reply brief that all they were asking was for the Court 25 
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to direct the FCC to rule on its request.  Now, the FCC, 1 

perhaps bullied by this petition for rule-making, perhaps 2 

influenced by the fact that the Court called for a 3 

response and then called for briefing and then called for 4 

oral argument on the mandamus petition, has made 5 

significant movement in the direction of ruling on the 6 

request.  As we told the Court in our motion filed two 7 

weeks ago asking that this argument be deferred, the 8 

Commission staff has drafted an order that would dispose 9 

of all of the issues raised in the petition for rule-10 

making, that is, whether to initiate a rule-making and 11 

whether to grant the interim relief that was required or 12 

that was asked for.  That draft order is now before the 13 

commissioners in the voting process that's known as 14 

circulation, and the voting has begun.  In those 15 

circumstances, it seems to us that this is a case very 16 

much like the TRAC case itself and very much like other 17 

circumstances in which action by the Commission is 18 

clearly forthcoming if not imminent and that the Court 19 

should simply require perhaps a status report from the 20 

Commission at an appropriate time and stay its hand on 21 

acting on the merits of the mandamus petition. 22 

JUDGE RANDOLPH:  Is there any requirement 23 

regarding the time that a commissioner has to vote on? 24 

MR. INGLE:  There is not.  There is not.  I can 25 
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tell you that the voting has started and that there are 1 

votes that have been recorded, and there are five 2 

commissioners.  It shouldn't take an awful long time.  3 

What we proposed in our motion to defer was that the 4 

Court -- 5 

JUDGE RANDOLPH:  How many votes does it take to 6 

grant or deny? 7 

MR. INGLE:  A majority would be sufficient, but 8 

the Commission's process is don't permit a cessation of 9 

the vote when a majority has been achieved as to one 10 

outcome or another.  All five of the commissioners have 11 

to vote before there's a release of an order. 12 

JUDGE RANDOLPH:  So one could just not vote and 13 

that would hold it up for a year? 14 

MR. CARPENTER:  That's right. 15 

JUDGE RANDOLPH:  A year or two years, three 16 

years? 17 

MR. CARPENTER:  That could happen.  That could 18 

happen.  And what we have proposed in our motion to defer 19 

the argument was that the Court entertain a status report 20 

from the FCC on December the 1st of this year.  We think 21 

-- we hope -- that this matter will be resolved within a 22 

matter of weeks now that the draft order is before the 23 

Commission. 24 

Now, I have to add to that that the Commission's 25 
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disposition of the proposal that's before it now could be 1 

to reject that proposal, in which case it would be 2 

somewhat analogous to a recommittal of a bill, and there 3 

would be further staff work to prepare another version of 4 

a proposed order that would dispose of the matter in 5 

accordance with instructions that the Commission gives.  6 

I don't know whether that's going to happen here.  I 7 

simply don't know. 8 

But in any event, if we file a status report with 9 

the Court on December 4th, December 1st, rather, we can 10 

accompany that with some recommendation as to whether it 11 

should go ahead and deal with the merits of the mandamus 12 

petition or whether the status report is sufficient for 13 

us to make a suggestion of mootness on the mandamus 14 

petition.  We think that's an appropriate resolution here 15 

that doesn't require the Court to vote up or down on 16 

whether to grant the mandamus. 17 

Now, if the Court doesn't do that, we think that Mr. 18 

Carpenter's case for mandamus is really a very lame case. 19 

 As the Court pointed out this morning through its 20 

questions, the time frame, the relevant time frame for 21 

deciding whether the Commission has delayed unreasonably 22 

can't start any earlier than October of 2002, when Mr. 23 

Carpenter filed his petition for rule-making, and perhaps 24 

it shouldn't even start then, because when the Commission 25 
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got the petition for rule-making, it put the petition out 1 

on notice and asked for comment.  Those comments came in 2 

in December of 2002, and the reply comments, I believe, 3 

were filed in the early part of 2003, so that arguably, 4 

at least, the petition for rule-making was not even ripe 5 

for Commission action until after those comments had come 6 

in. 7 

In addition to that, there have been further ex 8 

parte presentations made, some as recently as in 2004, 9 

going to the merits of the rule-making petition. 10 

JUDGE GINSBURG:  Mr. Ingle, when you say only 11 

after the reply comments was it ripe for action, do you 12 

mean to say that the Commission had to seek comments and 13 

replies before it could have acted? 14 

MR. INGLE:  No.  No.  No, I do not mean that. 15 

JUDGE GINSBURG:  No?  All right.  Just the way 16 

they proceeded -- 17 

MR. INGLE:  I mean as a practical matter, this 18 

is the way the Commission proceeds normally with rule-19 

making petitions. 20 

JUDGE GINSBURG:  Okay. 21 

MR. INGLE:  It allows comment, and only after 22 

receiving comments does it typically vote to open a rule-23 

making or not. 24 

JUDGE GINSBURG:  Okay.  Okay. 25 
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MR. INGLE:  There's more to it than that, 1 

though, as far as the timing is concerned.  It seems to 2 

us that there are two time frames that are relevant here. 3 

 The first is the one I've just discussed, the time from 4 

the petition for rule-making to now.  The other is the 5 

time that passed between the adoption and the affirmance 6 

and the implementation of the Commission's pricing 7 

flexibility rules and the filing of the petition for 8 

rule-making, which alleged that the whole thing was a 9 

failure.  Now, in our judgment, it seems that there was 10 

not a fair amount of time given for anybody to make a 11 

proper evaluation of whether the Commission's predictive 12 

judgment was a valid one.  This Court held that it was a 13 

reasonable predictive judgment, and we think that when 14 

that has occurred, when the agency has adopted rules, 15 

there at least has to be some reasonable time in which 16 

those rules can be implemented and evaluated. 17 

JUDGE GINSBURG:  Well, isn't that a reason for 18 

the Commission if it agreed with you to have rejected the 19 

petition or deferred it but not to have put it out for 20 

comment? 21 

MR. INGLE:  I think the Commission could have. 22 

 I don't think that would have been a useful thing to do. 23 

JUDGE GINSBURG:  But by putting it out for 24 

comment, they opened that question, right, and -- 25 
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MR. INGLE:  I think that's right. 1 

JUDGE GINSBURG:  I mean, they took it, were 2 

open-minded about the matter that you're suggesting is 3 

closed.  That is to say -- 4 

MR. INGLE:  Well, I'm making -- 5 

JUDGE GINSBURG:  -- you're saying, well, it was 6 

premature, and they said let's hear what people have to 7 

say. 8 

MR. INGLE:  Okay, I'm making an argument of 9 

counsel here in defense of the Commission as against the 10 

petition for mandamus.  I'm not arguing that the 11 

Commission could not have either granted or denied 12 

immediately the petition that Mr. Carpenter filed on 13 

behalf of AT&T back in 2002.  I think the Commission, and 14 

this is sort of inside baseball and the way things work 15 

at the Commission rather than a discussion of what the 16 

Commission is required to do under the law.  The 17 

Commission often gets petitions for rule-making.  They 18 

come in all the time.  The Commission doesn't necessarily 19 

act on those rule-making petitions either to grant them 20 

or to deny them.  The Commission often does not.  The 21 

Commission sometimes will accumulate a record on rule-22 

making proceedings, and then the staff will go over them 23 

to decide which ones look promising, which ones look like 24 

something the Commission ought to address itself to, and 25 
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at some time down the road several of those rule-making 1 

petitions may be incorporated into a single rule-making. 2 

 But some of them may be several years old by the time 3 

that occurs. 4 

Now, getting back to Mr. Carpenter's argument here 5 

this morning, the Commission was affirmed by this Court 6 

in the WorldCom case on the basis in large part of its 7 

predictive judgment as to what the result of this policy 8 

was going to be.  And we don't deny that the Commission 9 

has a continuing obligation to look at the results of the 10 

policies and rules that it has adopted over time.  The 11 

Court has said that in a number of cases.  The Bechtel 12 

case, Judge Sentelle, as it turns out, I read it the 13 

other day to see what the time frame was, and it was 26 14 

years. 15 

JUDGE SENTELLE:  Twenty-six?  Yes. 16 

MR. INGLE:  This doesn't approach that.  We do 17 

have that obligation.  The question -- 18 

JUDGE GINSBURG:  Well, that, we don't -- 19 

JUDGE SENTELLE:  Bechtel was not a mandamus to 20 

begin with. 21 

MR. INGLE:  No, it was not.  No, it was not.  22 

And --  23 

JUDGE GINSBURG:  That wasn't meant to set a 24 

standard within which anything is okay, you know? 25 
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MR. INGLE:  We take what we can.  No, the -- 1 

I've sort of lost my train here.  The -- 2 

JUDGE SENTELLE:  You were probably about to say 3 

that you do not concede that the Commission has found 4 

that its predictive judgment was incorrect and it's 5 

having disastrous consequences. 6 

MR. INGLE:  Well, I certainly hope I was going 7 

to say that.  That's -- 8 

JUDGE SENTELLE:  That seemed to be the 9 

direction in which you were moving. 10 

MR. INGLE:  Yes, sir.  Yes, sir, it was.  In 11 

any event, we do have the obligation to make that 12 

evaluation over time as to whether our predictive 13 

judgments have been valid, but we certainly don't have an 14 

obligation after just having completed a five-year rule-15 

making and just having been affirmed by this Court on 16 

judicial review to go back and grant a do-over on the 17 

basis of claims that the agency's rule has not proven to 18 

do exactly what it was supposed to do within a very, very 19 

short time.  We think that if the Court doesn't take us 20 

up on our offer to send a status report in on December 21 

1st that the Court nonetheless should deny the mandamus 22 

petition outright. 23 

JUDGE GINSBURG:  If we do take you up on that 24 

or some variant of that, Mr. Ingle, we would be issuing 25 
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an order shortly.  Otherwise, the matter will just be 1 

under submission. 2 

JUDGE RANDOLPH:  They don't need an order from 3 

us to give us a status report, do they? 4 

MR. INGLE:  No.  No, we don't. 5 

JUDGE GINSBURG:  No, no. 6 

MR. INGLE:  We'll be happy to do that 7 

voluntarily. 8 

JUDGE GINSBURG:  But if we want one. 9 

MR. INGLE:  Thank you. 10 

JUDGE GINSBURG:  Thank you, Mr. Ingle. 11 

 12 

 ORAL ARGUMENT OF GEOFFREY M. KLINEBERG, ESQ. 13 

 ON BEHALF OF THE INTERVENOR 14 

 15 

MR. KLINEBERG:  Thank you, Chief Judge 16 

Ginsburg, and may it please the Court. 17 

I certainly agree for all of the reasons that Mr. 18 

Ingle described that this is not an appropriate case for 19 

mandamus.  But I would like to take the few minutes I 20 

have to make one additional point, and that is that the 21 

evidence before the FCC in this proceeding demonstrates 22 

that the Commission's Pricing Flexibility Order is 23 

working in precisely the way the FCC predicted it would 24 

work back in 1999.  I say this not to urge the Court to 25 
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rule on the merits but rather to -- 1 

JUDGE SENTELLE:  Yes, are they even before us? 2 

MR. KLINEBERG:  Well, no, they're not, Your 3 

Honor, and I simply say this to just urge the Court to, 4 

really to emphasize that the FCC has no reason to believe 5 

that there is a some emergency here that justifies 6 

launching a rule-making to consider the wholesale 7 

abandonment of a deregulatory policy that is barely five 8 

years old. 9 

The Pricing Flexibility Order is working for all of 10 

the reasons we have spelled out in our brief, but I would 11 

like to emphasize just three of them quickly here. 12 

First, the Bell companies have provided concrete 13 

evidence that special access rates have declined since 14 

pricing flexibility went into effect.  Verizon, for 15 

example, has shown the FCC that between 2001 and 2003, 16 

which really are the first two years under pricing 17 

flexibility, its revenues for special access line have 18 

declined by over 21 percent. 19 

Second, there is no evidence at all that the Bell 20 

companies have engaged in any form of discriminatory 21 

conduct in the provision of special access services.  And 22 

this is precisely what both the FCC and this Court 23 

predicted.  Indeed, as you, Judge Sentelle, wrote for the 24 

Court in WorldCom, collocation can reasonably serve as a 25 
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measure of competition in a given market and predictor of 1 

competitive constraints upon future LEC behavior 2 

precisely because the presence of substantial sunk 3 

investment and the resulting potential for entry into the 4 

market can limit anti-competitive behavior.  This is 5 

exactly what has happened, and petitioners have provided 6 

no evidence at all that the Bell companies have engaged 7 

in any anti-competitive behavior. 8 

And third, the market for high-capacity services of 9 

which special access is an essential part is dominated 10 

not by the Bell companies but by the long-distance 11 

carriers, who control approximately 75 percent of the 12 

market for high-capacity services to large business 13 

customers.  In other words, the Bell companies are way 14 

behind in this business market, given that they've only 15 

recently been able to provide long-distance services 16 

throughout their entire regions. 17 

So in conclusion, there is no emergency here, and 18 

the FCC's conduct has been entirely reasonable, and when 19 

the FCC ultimately does address the underlying petition, 20 

it should simply deny it as entirely inadequate to 21 

justify the re-regulation of special access rates.  It 22 

has been less than five years since the FCC initiated the 23 

modest deregulation reforms reflected in the Pricing 24 

Flexibility Order, and there is every reason to believe 25 
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that this order is working precisely as the FCC 1 

predicted. 2 

Unless there are any questions, I will sit down. 3 

JUDGE GINSBURG:  Thank you, Mr. Klineberg. 4 

MR. KLINEBERG:  Thank you very much. 5 

JUDGE GINSBURG:  How much time does Mr. 6 

Carpenter have? 7 

THE CLERK:  One minute (indiscernible). 8 

 9 

 REBUTTAL ARGUMENT OF DAVID W. CARPENTER, ESQ. 10 

 ON BEHALF OF THE PETITIONERS 11 

 12 

MR. CARPENTER:  Three points.  First, the FCC 13 

didn't dispute in its brief and Mr. Ingle didn't dispute 14 

today that the FCC's findings in the Triennial Review 15 

Order establish that the '99 prediction won't ever come 16 

true, that it's uneconomic to put in low-capacity DS1-17 

level loops because there's insufficient demand to 18 

justify the fixed and sunk investments that's required.  19 

So conceding that a reasonable time is required to 20 

evaluate whether rules predictions are valid, here the 21 

FCC has made findings that establish the predictions 22 

aren't true and won't ever come true. 23 

Second, Mr. Ingle has acknowledged that the voting 

that's occurring on circulation won't produce a guaranteed 
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order at any point in time.  Our position is that the FCC 

was required to act two years ago.  It's required to act 

now.  What we submit you should do is put out an order 

tomorrow or soon giving the FCC a certain amount of time, 

30 to 60 days, to act or at a minimum to commit to a 

schedule, not to continue to try to string this out by 

making commitments that don't mean anything at all and that 

won't result in actions that we submit the FCC was required 

to take long ago and is certainly required to take now. 

I see my time is up. 

JUDGE GINSBURG:  Thank you, Mr. Carpenter.  Mr. 

Ingle, Mr. Klineberg, thank you all.  Case is submitted, 

and the Court will take a brief recess. 

(Recess.) 
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ATTACHMENT D 



  UUrrbbaann  MMyytthhss  aabboouutt  UUnnbbuunnddlliinngg  
    IIss  tthheerree  rreeaallllyy  aa  nneeeedd  ttoo  uunnbbuunnddllee  hhiigghh--ccaappaacciittyy  ffaacciilliittiieess??  

 

    MMYYTTHH  11::  There is limited competition for high-
capacity facilities and services. 

  FFAACCTTSS::  

  High-capacity facilities and services are uniquely 
suited to competitive supply – given that high-
capacity traffic is heavily concentrated both 
geographically and among larger customers.  This 
was, accordingly, the first segment of the market 
opened to competition, and the FCC successfully 
promoted the development of competing facilities 
through its collocation policies that allowed 
carriers to deploy some of their own facilities and 
supplement them with ILEC facilities purchased 
from special access tariffs. 

  There has long been extensive competition for 
high-capacity facilities and services, with 
competitors investing billions even before the 
1996 Act to deploy facilities in the downtown 
urban areas where business customers are heavily 
concentrated. 

  Today, competing carriers control one-third or 
more of the high-capacity market segment as a 
whole, and account for a majority of the high-
capacity services provided to large enterprises 
that are the most valuable customers within this 
market segment. 

  Competing carriers are serving customers of all 
sizes and shapes – including small and medium-
size businesses such as antique dealers, book 
stores, dry cleaners, florists, gas stations, and hair 
dressers, to name a few – using a combination of 
their own facilities, facilities they have leased 
from alternative providers, and special access 
obtained from ILECs. 

 

    MMYYTTHH  22::  Competing carriers can’t compete 
without access to high-capacity UNEs, especially high-
capacity loops. 

  FFAACCTTSS::  

  Competing providers are making extensive use of 
their own facilities or those of other competitive 
suppliers.  For example, competing carriers serve 
more than 30,000 known buildings connected 
directly to their fiber rings, and an additional 
500,000 or more buildings connected indirectly to 
their fiber rings using facilities leased from 
alternative providers, including ILEC special 
access. 

  To the extent that CLECs do purchase high-capacity 
facilities from ILECs, they rely primarily on special 
access, not UNEs.  For example, of the high-
capacity loops that competing carriers purchase 
from Verizon, nearly 93% of the DS1 loops, more 
than 98% of the DS3 loops, and 94% of the loop 
and transport combinations are purchased as 
special access service rather than UNEs. 

  Even if wireless and the three largest long 
distance carriers are excluded, of the high 
capacity facilities competing carriers purchase 
from Verizon, 87% of the DS1 loops and 98% of 
the DS3 loops are purchased as special access 
service rather than UNEs. 

 

    MMYYTTHH  33::  Special Access prices have been 
increasing. 

  FFAACCTTSS:: 

  This claim ignores the price that customers actually 
pay. 



  Since 2001, when ILECs were granted pricing 
flexibility for special access services, prices paid 
by Verizon special access customers have 
decreased by an average of 22% per year. 

  During that same time frame, the average price 
paid for a DS1 special access circuit in Verizon’s 
region decreased by an average of 6.5% per 
year. 

 

    MMYYTTHH  44::  Special Access pricing plans preclude 
deployment of competitive facilities. 

  FFAACCTTSS:: 

  Verizon offers a variety of volume and term 
plans, none of which precludes facilities-based 
competition.  Competing carriers are free to 
terminate each of these plans, and any applicable 
termination charge does not make the carrier any 
worse off than it would have been, had it decided 
not to enter that term or volume agreement in the 
first instance. 

  Under Verizon’s basic term plan, a carrier that 
terminates the circuit before term pays no more 
than the difference between the rates for the 
selected term plan and the rates for the longest 
term plan they could have satisfied.  For example, 
if the customer signed up for a 7 year term plan 
and only kept the circuit for 3 years, it would only 
be charged as if it had purchased a 3 year term 
plan. 

  Under Verizon’s commitment term plan, a carrier 
may move individual circuits off the plan without 
any termination liability, as long as the carrier 
maintains the agreed-upon volume level for that 
service type.  For example, a carrier could reduce 
the number of special access circuits in one area 
as it builds out its own facilities, while adding 
special access circuits in another area as it begins 
to build a customer base there in advance of 
deploying facilities there as well, and to continue 
the pattern in additional areas. 

 

    MMYYTTHH  55::  Competing carriers use special access 
only because they can’t obtain access to UNEs due to 
rejections of UNE orders on “no facilities” grounds. 

  FFAACCTTSS 

  The fact that there are not facilities available for 
UNEs in some instances does not explain why 
carriers overwhelmingly purchase special access.  
Even if one assumes that all UNE orders that could 
not be filled for lack of facilities between January 
and August 2004 would have been purchased as 
UNEs, and not special access, the ratio of special 
to UNEs would not substantially change – 93% of 
DS1s and 98% of DS3s that CLECs purchased 
would still have been purchased as special access, 
not UNEs 

  In Verizon’s case, even where there are no 
facilities, Verizon will build the facilities under the 
terms of its special access tariffs, and the carrier 
can convert those facilities to UNE pricing after a 
period of one to three months depending on the 
state. 

 

    MMYYTTHH  66::  Competing carriers cannot operate 
profitably without access to ILEC facilities at UNE 
rates. 

  FFAACCTTSS 

  The standard industry measure for determining 
whether an entrant in a capital intensive business, 
like telecommunications, is financially healthy is 
whether it is achieving positive Earnings Before 
Interest Taxes, Depreciation & Amortization or 
“EBITDA,” not whether it is earning a positive net 
income (which includes the depreciation costs for 
network investments). 

  Many competing carriers that rely heavily on their 
own facilities and special access – as opposed to 
UNEs – report a positive EBITDA margin.  
Examples include Time Warner Telecom, PAETEC, 
US LEC, Pac-West, and Telepacific. 

 



    MMYYTTHH  77::  Special access prices are typically 10 
times more expensive than UNE rates. 

  FFAACCTTSS:: 

  Using discount plans, the difference between 
prices that CLECs actually pay for special access 
and UNEs is much smaller.  For example, the 
average price of a special access DS1 circuit is 
approximately $240, whereas the average price 
of a UNE DS1 circuit is approximately $170. 

  Verizon’s data show that one of the few carrier 
customers that uses UNEs for a significant portion 
of its purchases could achieve cost savings of 
$500,000 a month by converting its existing UNE 
circuits and combining them with its existing 
special access purchases under one of Verizon’s 
special access discount term plans. 

 

    MMYYTTHH  88::  Competing carriers can’t feasibly 
deploy stand-alone DS1 facilities. 

  FFAACCTTSS:: 

  Competing carriers generally do not deploy DS1 
facilities, but instead deploy fiber that can be 
“channelized” to provide DS1s or any other unit of 
capacity with off-the-shelf equipment.  Carriers 
also have the ability to aggregate traffic from 
many customers – both their own and those of 
other competitive carriers – which enables them to 
take advantage of the higher bandwidth 
available on the fiber. 

  Demand for DS1s is generally concentrated in the 
same areas as demand for high-capacity services 
generally (e.g., 80% of Verizon’s demand for DS1 
special access is concentrated in approximately 
12% of Verizon’s wire centers where special 
access is provided).  CLEC fiber, which has been 
deployed in these areas of high concentration, is 
already in position to serve much of the demand 
for DS1s. 

 

    MMYYTTHH  99::  Competing carriers can’t serve small 
and medium businesses. 

  FFAACCTTSS:: 

  Verizon’s data show that CLECs are using a 
combination of their networks and special access 
to serve businesses of all sizes, in both large and 
small markets across the country, including small 
and medium-sized businesses such as antique 
dealers, book stores, dry cleaners, florists, gas 
stations, and hair dressers, to name a few. 

  Competing carriers are capable of serving many 
small and medium-sized business customers with 
their networks, either alone or in combination with 
leased facilities, given that these customers – 
which typically use DS1 facilities – are highly 
concentrated geographically in the areas where 
CLECs have deployed fiber.  Both large carriers 
such as AT&T and MCI, as well as smaller carriers 
like XO, McLeod, and Time Warner Telecom offer 
DS1-level service. 

 

    MMYYTTHH  1100::  Competing carriers cannot deploy their 
own facilities and need access to UNEs because they 
cannot obtain access to buildings and rights of way. 

  FFAACCTTSS:: 

  With respect to new buildings, CLECs are in the 
same position as ILECs in terms of gaining access.  
As for existing buildings, most building owners do 
not limit access to a single provider.  The FCC has 
already banned exclusive access arrangements in 
commercial buildings.  And, if an ILEC is in a 
building, a CLEC has the right to use the ILEC’s in-
building risers and conduits to reach its customers. 

  In any event, the facts show that competing 
carriers are able to serve a very large number of 
buildings and to serve customers within those 
buildings using their own or alternative facilities. 

 



    MMYYTTHH  1111::  Competing carriers need UNEs to 
provide wireless and long distance services and to 
serve large enterprise customers. 

  FFAACCTTSS:: 

  Wireless services are thriving without UNEs.  The 
number of wireless subscribers has grown from 
129 million to 161 million since the Triennial 
Review, and about 14% of subscribers now use 
their wireless phone as their primary phone. 

  Long distance service has long been provided 
without UNEs.  AT&T, MCI, and Sprint continue to 
provide 75% of the long-distance services sold to 
large business customers, and in the consumer 
long-distance market, prices are plummeting and 
packages of “unlimited” long-distance service are 
becoming the norm. 

  Competing carriers dominate the provision of 
high-capacity services to large enterprise 
customers.  AT&T, MCI, and Sprint account for 
more than half of all total revenues from large 
enterprise customers, and three-quarters of the 
market for Frame Relay and ATM services.  And, 
there are many other competitors for these 
services as well. 

 

    MMYYTTHH  1122::  Competing carriers need to be able 
to convert existing special access to UNEs. 

  FFAACCTTSS:: 

  CLECs using existing special access services are 
already successfully serving customers, which itself 
proves that those competitors don’t need to 
convert their special access circuits to UNEs. 

  Competing carriers have chosen not to convert 
their special access facilities to UNEs even when 
they could, which further demonstrates they are 
able to use special access to compete successfully.  
For example, one of Verizon’s largest purchasers 
of special access has converted only a small 
fraction (1/30) of its special access circuits to 
UNEs, and has waited an average of nearly 2 

years, and in some cases more than 7 years, with 
respect to those circuits it did convert. 

 

    MMYYTTHH  1133::  Competing carriers need unbundled 
access to dark fiber. 

  FFAACCTTSS:: 

  Many competing carriers – such as AT&T, Level 3, 
KMC Telecom, Cavalier, Xspedius, AboveNet, 
American Fiber Systems, and Looking Glass – 
offer dark fiber to other carriers. 

  Equipment manufacturers and independent conduit 
providers agree that if CLECs are permitted to 
rely on unbundled dark fiber, CLECs will be more 
likely to rely on ILEC facilities rather than deploy 
their own or use the facilities of other competitive 
suppliers. 
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